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IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:

MANDALENA LEWIS

PLAINTIFF
AND:
WESTJET AIRLINES LTD.
DEFENDANT

APPLICATION RESPONSE

Application response of: WESTJET AIRLINES LTD.

THIS IS A RESPONSE TO the Notice of Application of the Plaintiff, Mandalena Lewis, filed
March 31, 2017.
Part 1:

ORDERS CONSENTED TO

The Application Respondent, WestJet Airlines Ltd. ("WestJet") consents to the granting of the
orders set out in the following paragraphs of Part 1 of the Notice of Application on the
following terms: Nil.
Part 2:

ORDERS OPPOSED

WestJet opposes the granting of the orders set out in paragraph 1 of Part 1 of the Notice of
Application.
Part 3:

ORDERS ON WHICH NO POSITION IS TAKEN

WestJet takes no position on the granting of the orders set out in the following paragraphs of
Part 1 of the Notice of Application: Nil.
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Part 4:

FACTUAL BASIS

1.

This action concerns alleged gender-based discrimination and harassment of female
WesLlet Flight Attendants by male WestJet Pilots.

2.

The Plaintiffbrings this action on her own behalfand on behalfof a proposed class of all
present and former female Flight Attendants employed by WestJet who were entitled to
the benefit of the Anti-Harassment Promise as defined in the Plaintiffs Notice of Claim
(the "Proposed Class").

3.

The Plaintiff alleges WestJet breached employment contracts with each member of the
Proposed Class by failing to provide a workplace free from gender-based harassment.

4.

The Plaintiff was an employee of WestJet from March 2008 until January 12, 2016, when
her employment was terminated with cause by WestJet.

5.

The Plaintiff filed a Notice of Civil Claim in a separate action (Action No. S-161909,
hereinafter the "Individual Action") on March 1, 2016. WestJet is the sole defendant in
the Individual Action, in which the Plaintiffs alleged causes of action include
negligence, breach of contract and wrongful dismissal. The Individual Action has been
stayed pending the outcome of this action.

6.

The Plaintiff filed her Notice of Civil Claim in this action on April 4, 2016.

7.

The impugned conduct that forms the basis of the Plaintiffs claims allegedly began in or
about 2008. The impugned conduct is alleged to have occurred generally between 2008
and January 12, 2016, when the Plaintiff ceased to be an employee of WestJet. Various
alleged incidents detailed in the Notice of Civil Claim occurred in 2008 and 2010.

8.

Pursuant to a Consent Order (the "Scheduling Order") endorsed by the Honourable
Madam Justice Humphries on November 22, 2016, the Plaintiff served its List of
Documents Relevant to Certification on January 18, 2017 (the "Plaintiffs Production").
WestJet served its List of Documents Relevant to Certification on February 1, 2017
("WestJet's Production").

9.

The documents included in the Plaintiffs Production generally fall into four categories:
a.

Documentation of the terms of the Plaintiffs individual employment contract
with WestJet;

b.

Documentation concerning events or alleged events that occurred during the time
the Plaintiff was employed at WestJet;

c.

WestJet's human resource policies and procedures; and

d.

A report authored by a third-party, Ernst & Young, titled "WestJet HR Policy &
Procedure Review", dated July 22, 2016.
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10.

The Plaintiffs Production (280 pages) contains documents which are either general in
nature or specifically concern the Plaintiffs own employment. The Plaintiff has not

produced any documents evidencing there is a second claimant participating in this
action.

11.

12.

WestJet's Production (431 pages) contains records including:
a.

Documentation concerning events or alleged events that occurred during the time
the Plaintiff was employed at WestJet; and

b.

WestJet's human resource policies and procedures.

WestJet filed an Application to strike the Plaintiffs pleadings on February 28, 2017 (the
"Strike Application"). The Plaintiff filed its Application Response to the Strike
Application on March 31, 2017 (the "Strike Application Response"). The Strike
Application is cuiTently scheduled to be heard in a one day hearing before the
Honourable Madam Justice Humphries on September 18, 2017.

13.

In the Strike Application Response, the Plaintiff states the following of her claims:
a.

The Plaintiff does not plead or rely on any common law duty not to discriminate
(para 8);

b.

The Plaintiff does not plead or rely on any statutory duty not to discriminate (para
8);

c.

The Plaintiff has not framed this action as a wrongful or constructive dismissal
claim (para 12);

d.

Many of the Proposed Class wish to remain employed at WestJet (para 12);

e.

The Plaintiffs claim is not based on the effect that WestJet's conduct has had on

the Proposed Class members or on the respective employment relationships (para
14);

f.

To make out her claim, it is not necessary for the Plaintiff to prove that every
member of the Proposed Class experienced harassment or injury from harassment
(para 15); and

g.

Actual occurrences of harassment or injury are not required for the Plaintiff to
bring a claim for WestJet's failure to fulfill its Anti-Harassment Promise (para
17).

14.

WestJet states that all records necessary to inform the certification process in this action

have already been produced by the parties.
document production in this action.
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Part 5:

15.

LEGAL BASIS

WestJet relies on the Supreme Court Civil Rules, the British Columbia Class Proceedings
Act, RSBC 1996, c 50, the Canadian Human Rights Act, RSC 1985, c H-6, the Canada

Labour Code, RSC 1985, c L-2 and the British Columbia Workers Compensation Act,
RSBC 1996, c. 492.
The Test for Pre-Certification Document Disclosure

16.

There is no common law or statutory right to the production of documents m a class
action prior to certification.

Cantlie v. Canadian Heating Products Inc., 2014 BCSC 228, para 33.
17.

Two principles emerge from the British Columbia authorities: first, that the burden of

showing that records should be disclosed before the certification hearing is on the party
applying for it; second, the standard to be met on such an application is to show that the
records sought are necessary to inform the certification process.
Charlton v. Abbott Laboratories, Ltd., 2013 BCSC 21, para 42.
18.

Necessary means something more than informative or helpful. When the test is applied
correctly and issues relevant at certification are distinguished fi*om the merits of the
claim, it will only be the exceptional case where such production is warranted.
Cantlie v. Canadian Heating Products Inc., para 43.

19.

The reason that obligations for document production do not accrete until after a class is
certified is that facts material to the claim are unknown until the Court decides what
common issues are suitable for certification.

Ibid., para 64.

The Plaintifrs Requests Are Not Necessary to Inform the Certification Process

20.

The certification process is purely procedural in nature. Evidence which is relevant to the
procedural requirements of the Class Proceedings Act is permissible. Evidence which
goes to the substantive merits of the claim is not permissible. The Court must be vigilant
to ensure the certification process is protected from becoming bogged down by evidence
that goes to the merits of the action.
Miller v. Merck Frosst Canada Ltd., 2011 BCSC 1759, para 4.

Charlton v. Abbott Laboratories, Ltd., paras 37, 44.
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21.

At certification, the burden is on the proposed class representative to show "some basis in

fact" for each of the statutory requirements listed in the Class Proceedings Act, other than
the requirement that the pleadings disclose a cause of action.
Canllie v. Canadian Heating Products Inc., para 34.

22.

The Supreme Court of Canada elaborated on how this standard is met in Pro-Sys
Consultants Ltd. v. Microsoft Corp. The "some basis in fact" standard does not require
that the Court resolve conflicting facts and evidence at the certification stage. Rather, it
reflects the fact that at the certification stage "the court is ill equipped to resolve conflicts
in the evidence or to engage in the finely calibrated assessments of evidentiary weight".
PrO'Sys Consultants Ltd. v. Microsoft Corp., 2013 SCC 57, para 102.

23.

The certification stage therefore does not involve an assessment of the merits of the

claim, and is not intended to be a pronouncement on the viability or strength of the
action; rather, it focuses on the form of the action in order to determine whether the

action can appropriately go forward as a class proceeding.
Ibid.

24.

The Supreme Court of Canada did not state "some basis in evidence." It stated "some
basis in fact." The difference is important. The former goes to the merits of the claim,
the latter to whether the assertions made are sufficient to allow the Court to determine if

the proceeding is of the type that is suitable for certification.
Miller v. Merck Frosst Canada Ltd., para 40.

25.

While a "basis in fact" is more than simply disclosing a cause of action, the assertion of
facts is still restricted to facts and not the evidence needed to prove them. In other words,
all that is considered at a certification hearing is whether there are "established

allegations of fact", not whether there is evidence proving those facts.
Ibid., paras 39, 42.

26.

The Plaintiffs Notice of Application seeks production of documents which are not

necessary to inform the certification process. Even in the Notice of Application, the
Plaintiffs requests are characterized in terms of factual evidence required to prove the
substantive merits of the action, rather than the procedural questions of certification:
''... the factual evidence sought goes to establishing whether these questions are
common to all the class members. For example, the common issues ask whether
the Anti-Harassment Promise is owed to all members of the class and whether
WestJet breached its Anti-Harassment Promise on a class-wide basis. To that

end, the Plaintiff seeks production of documents to establish that WestJet's
conduct is systemic in nature."
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"The documents are necessary to inform the court at the certification of the
systemic and ongoing breaches of the contract made bv WestJet."

(underlining added)

Plaintiffs Notice of Application, paras 7-8.

27.

Certification is not the stage of proceedings for the substantive questions of this action to
be assessed or determined, including whether WestJet has breached multiple employment
contracts with the Proposed Class Members. The Plaintiff seeks records which are not
necessary to inform the certification process.

Identifiable Class

28.

The Plaintiff also states the requested documents are necessary to establish an identifiable
class of 2 or more persons, as required by section 4(1)(b) of the Class Proceedings Act.

29.

WestJet states further production of records on that basis is unnecessary, and should not
be ordered, as the Class Proceedings Act requires affiants giving evidence at certification
to provide their best evidence as to the numbers of members in the class.
Cantlie v. Canadian Heating Products Inc., para 58.

The Plaintiffs Requests arc Disproportionate

30.

The Plaintiffs requests are uncertain in scope and overly broad. The order sought
includes, but is not limited to, the production of "any and all" documents or

"information" relating to numerous matters. The Plaintiffs approach is reminiscent of
the more expansive scope of discovery under the fonner Court Rules, which derived from
the Peruvian Guano case. That test no longer applies in British Columbia, even after the
certification of an action.

Ibid., para 63.

31.

Proportionality is a fundamental and guiding principle for the scope of discovery in
British Columbia. Any discovery in the pre-certification process results in significant
delay and expense. The uncertain and expansive scope of the Plaintiffs requests should
therefore result in a dismissal of this application on the basis of disproportionality alone.
Ibid., para 64.

Hoy V. Medtronic Inc., 2000 BCSC 1105, para 8.
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32.

The Plaintiffs argument for document production is merely based upon a prediction or
hope as to what any records produced under the broad requests will contain. The
Plaintiffs requests are a "fishing expedition", lacking the requisite level of discernible
foundation for this Honourable Court to make an exceptional order for document
disclosure before certification.

Bartram v. Glaxosmithklme Inc., 2011 BCCA 539, para 10.
Charllon v. Abbott Laboratories, Ltd., para 56.

Snecific Responses to Requests

33.

Further to its statements above, WestJet makes the following additional responses to the
Plaintiffs requests:
Emvlovment contract for Mandv Lewis, alons with any documents relatins to the terms
and conditions ofthat contract:

i.

WestJet denies these records are necessary to inform the certification process, but
states

the

documentation

of the

terms

and

conditions

of the

Plaintiffs

employment contract has already been produced by the Plaintiff.
Affidavit #2 of Rose Singh, Exhibit "A"
Any and all contracts or templates relatins to standard terms and conditions for all fli2ht
attendants:

ii.

The terms and conditions of the Plaintiffs employment contract have already
been produced by the Plaintiff. The production of additional employment
contracts is not necessary to inform the certification process, as at common law all
WestJet employees have individual employment contracts with WestJet. As
acknowledged by the Plaintiff in the Notice of Application, the issue as to
whether these contracts all contain similar obligations is a substantive question
which would be determined following certification.

Notice of Application, para 6(a).
Any and all correspondence, email records, documents, notes or other information

relatins to complaints ofharassment by Pilot M includins the 2008 and 20 JO complaints
ofsexual assault by Pilot M:

iii.

This request relates purely to the substantive merits of the Plaintiffs allegations.
Further, the Plaintiff has stated that evidence as to whether the acts alleged

actually occurred is not required at certification.
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Notice of Application, para 7.
Any and all correspondence, email records, reports, documents, notes or other
information (internal or external) relatine to the administration and effectiveness of the
Anti-Harassment Promises including but not limited to the WestJet HR Policy and
Procedure Review carried out by Ernst & Youn^ LLP on July 22, 2016. alons with the

entirety of the report, and the Canadian Human Rights Commission 2015 review of
WestJet's Respect in the Workplace Policy and Procedures'.

iv.

WestJet states the expansive scope of this request is particularly flagrant. The
rights conferred by the Class Proceedings Act are purely procedural. The Act is
not intended to permit a plaintiff to file a proposed class proceeding and request
production of any records relating to all-encompassing substantive issues prior to
certification, including - in this case - any information relating to 'Jhe
administration and effectiveness of the Anti-Harassment Promises".

V.

WestJet has already produced its policies and procedures concerning harassment
in the workplace. The opinions of third parties concerning WestJet's policies and
procedures relate purely to the merits of the action. Further, third party reports
will not be admissible for the truth of their contents, and it is difficult to imagine
what probative value any such reports could have for the purposes of this
litigation.

Rumley v. British Columbia, 2003 BCSC 234, para 52.
Any and all documents, presentations, reports or manuals prepared for manaser/team

leaders with respect to ensurine that all staffore aware of the Respect in the Workplace
Policy and Procedures:

vi.

WestJet states this expansive request relates purely to the merits of the action, and
these records would only be producible following certification, albeit subject to

the limited scope of discovery of the current Supreme Court Civil Rules, rather
than any scope reminiscent of the Peruvian Guano standard.
Any and all trainin£ documents, workplace assessments and communication stratesies

relatins to the Respect in the Workplace Policy and Procedures.

vii.

WestJet repeats its objection stated in paragraph 33(vi) herein.

The Plaintiffs Proposed Class Proceeding is Unmanageable

34.

The Plaintiffseeks to establish that a class proceeding should be certified due to common
issues including whether:
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a.

WestJet has breached individual employment contracts with the Proposed Class
Members by:

i.

failing to provide a harassment-free workplace; and

ii.

failing to properly investigate and impose meaningful consequences in
response to harassment.

Plaintiffs Notice of Application, para 6.

35.

The flaw with these proposed common issues - and the Plaintiffs Proposed Class
Proceeding - is that it would be impossible to embark on a trial of the common issues
until the facts which form the basis for all of the individual claims have been presented.

36.

The Proposed Class Action is unmanageable, as it will not be possible to make a blanket
determination of the liability of WestJet without first assessing the merits of the
individual incidents complained of.
Fehringer v. Sun Media Corp., [2002] OJ. No. 4110, paras 16-17.
Rumley v. British Columbia, para 30.

37.

WestJet states this fundamental "reversal" in how the Plaintiff intends to bring her claim

- that is by imposing "blanket liability" to WestJet before individual incidents and
circumstances are later examined - is the reason why the Plaintiff has requested so many
documents relating to the merits prior to certification. The requests remain improper and
documents relating to the merits are not producible at this stage. WestJet reiterates that

the rights granted under the Class Proceedings Act are purely procedural, with no
substantive rights granted irrespective of how an action is framed.
Macaraeg v. E Care Contact Centers Ltd., 2008 BCCA 182, para 25.
38.

Further, WestJet states the Plaintiffs requests for documents should be viewed

skeptically by this Court, as the Plaintiffs Production indicates she is the only Proposed
Class member who is actually claiming against WestJet.

Lee V. Georgia Properties Partnership, 2012 BCSC 1484, para 43.
39.

Due to the foregoing, WestJet states it would be disproportionate to order further
document production, as WestJet would be subjected to further delays and expense in the
pre-certification process.
Hoy V. Medtronic Inc., para 8.
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Conclusion

40.

The requested records are not necessary to inform the certification process. The
Plaintiffs requests are disproportionate and merely based upon a prediction or hope as to
what any records produced will contain. Westlet seeks dismissal of the Plaintiffs
Application for pre-certification document production.

Part 6:

1.

MATERIAL TO BE RELIED ON

Affidavit of Rachele Ryan affirmed May 1, 2017.

WestJet estimates that the application will take 2 hours.

Westlet has filed in this proceeding a document that contains its address for service.
DATED:

May 1,2017

Dol

Lawyer for WestJet Airlines Ltd.
McLennan Ross LLP

# 1000, 350 - 7 Avenue SW, Calgary, AB T2P 3N9,
Telephone: 403-303-9107
Email: ddear@mross.com
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