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former female Flight Attendants who were entitled to the benefit of the Anti-Harassment
Promise defined in the Notice of Civil Claim.
2. WestJet’s employment contracts with the Proposed Class provide that WestJet will create and
maintain a workplace free from harassment, and that it will properly investigate and
meaningfully respond to complaints of harassment. The Plaintiff asserts that despite
WestJet’s Anti-Harassment Promise, WestJet has routinely and systematically denied the
Proposed Class the benefit of the Anti-Harassment Promise.
3. Instead of having the benefit of a workplace environment free from harassment and the
benefit of a meaningful response to harassment, as promised by contract, the Proposed Class
is at risk of and subject to harassment without adequate recourse. Not every Flight Attendant
must have experienced harassment or injury from harassment to have been deprived of the
benefit of the contract, and therefore be a member of the Proposal Class.
4. To be clear, the Plaintiff’s claim is not for personal injury suffered as a result of harassment.
The claim is not for a breach of any human rights legislation. The claim is not seeking legal
redress for discrimination. Instead, the Plaintiff claims that WestJet’s conduct breaches a
fundamental term of the contractual rights of the Proposed Class and that WestJet has derived
significant benefit both from making the Anti-Harassment Promise and in its breach. The
Plaintiff claims any profits earned from breaching the contract should be returned to the
Proposed Class.
Part 5: LEGAL BASIS
Test on a strike motion
1. The applicant seeks to strike the Notice of Civil Claim in its entirety pursuant to Rule 9-5.
Under Rule 9-5(1)(a) an applicant will only satisfy this requirement if, assuming all facts
pleaded to be true, it is plain and obvious that the claim cannot succeed.
Hollick v. Toronto (City), 2001 SCC 68, para 25
Pro-Sys Consultants Ltd. v. Microsoft Corporation [2013] 3 SCR 477, para 63
The claim should not be struck as unnecessary under Rule 9-5(1)(b)
2. WestJet argues that the Plaintiff’s civil claim is unnecessary because her claim falls entirely
within the statutory mandates of the Canadian Human Rights Act and/or the Workers
Compensation Act.
3. The Plaintiff’s claim is not appropriate for determination under the Canadian Human Rights
Act or the Workers Compensation Act for the following reasons:
a. The Plaintiff’s claim is for breach of contractual promises WestJet made to the
Proposed Class to prevent and address harassment in the workplace. She is not
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seeking to enforce statutorily-conferred rights or recover benefits guaranteed by the
Canadian Human Rights Act or the Workers Compensation Act.
b. The Plaintiff’s primarily relief is not compensation for personal injuries and therefore
the Workers Compensation Act has no application.
c. The Plaintiff is seeking to address systematic and ongoing breaches of contract
common to the Proposed Class, which is best addressed through a class proceeding.
The Plaintiff’s Claim is for Breach of Contract, Not a Breach of Statute
4. Independent of any statutory obligations to the Proposed Class, WestJet made a contractual
promise to provide the Proposed Class with a workplace environment free from harassment
and to follow certain procedures in the event an incident of harassment occurs.
5. WestJet’s Anti-Harassment Promise is set out in its Code of Business Conduct, its Respect in
the Workplace Policy and Respect in the Workplace Procedure. Under those documents,
WestJet takes full responsibility to ensure that its work environment is free from harassment.
Among other things, the Anti-Harassment Promise provides a detailed definition of
harassment, employee rights and responsibilities, the procedures for making complaints, the
remedies for the complainant, and corrective action for the harasser.
Affidavit of Rose Singh #1, Exhibits B, D and E
6. As set out in the Offer of Employment, Code of Conduct, Respect in the Workplace Policy
and Procedure, Employee Policy Acknowledgment Form, and Code of Business Code
Certificate Employee Acknowledgment Form, WestJet’s Anti-Harassment Promise is
expressly included as a condition of employment.
Affidavit of Rose Singh #1, Exhibits A, B, C, D, E and F
7. The Anti-Harassment Promise deals with matters not addressed by the Canadian Human
Rights Act. The Canadian Human Rights Act prohibits discrimination, including harassment,
but provides no statutory requirements about how employers must prevent and address
discrimination. WestJet, properly, found it necessary to contract with its employees to
provide a prescriptive code of conduct to prevent and address harassment in all
circumstances.
8. The Plaintiff, therefore, seeks to enforce the rights and obligations of the parties under the
Anti-Harassment Promise. The Plaintiff does not plead or rely on any statutory obligations of
WestJet under the Canadian Human Rights Act or the public policy expressed in the Act. She
does not plead or rely on any common law duty not to discriminate. The fact that WestJet’s
conduct may also constitute a breach of the Canadian Human Rights Act is simply incidental
to her breach of contract claim. Her claim is based on private contract law, not public law.

