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NOTICE OF APPLICATION

Name of applicant: WESTJET AIRLINES LTD.

The Plaintiff, MANDALENA LEWIS

To:

TAKE NOTICE that an application will be made by the Defendant, WestJet Airlines Ltd.
("WestJet"), to the presiding Justice at the Courthouse at 800 Smithe Street, Vancouver, British
Columbia on April 4, 2017 at 9:45 a.m., for the orders set out in Part 1 below.

Part 1: ORDERS SOUGHT
WestJet seeks an order that:

1.

The Plaintiffs Notice of Civil Claim, be struck out, in whole or in part, pursuant to Rule
9-5(1)(b) of the Supreme Court Rules, BC Reg 168/2009, as this action is appropriately
brought before the Canadian Human Rights Tribunal and the provincial Workers
Compensation Boards;

2.

Further, and in the alternative, that:

(a)

paragraphs 6, 20,62-63 of Part 1;
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(b)

paragraph 1(d) of Part 2; and

(c)

paragraphs 3-6 of Part 3

of the Plaintiffs Notice of Civil Claim be struck out pursuant to Rule 9-5(l)(a) of the
Supreme Court Civil Rules, as they do not disclose a reasonable cause of action being that
restitutionary disgorgcmenl is not a remedy available to the Plaintiff;
3.

Further, and in the alternative, that the Plaintiffs Notice of Civil Claim be struck out, in

whole or in part, pursuant to Rule 9-5(1)(d) of the Supreme Court Civil Rules, as this
action is otherwise an abuse of process of the Court;
4.

Further, and in the alternative, that the Plaintiffs Notice of Civil Claim be struck out, in

whole or in part, in particular paragraphs 22-40 of Part I that describe allegations of
activities that occurred more than two years prior to April 4, 2016, as the claim is time
barred by the operation of the Limitation Act, RSBC 1196, c. 266;
5.

Costs of this action be awarded to WestJet, or in the alternative costs of this Application
be awarded to WestJet; and

6.

Such further and other relief that this Honourable Court deems just.

Part 2: FACTUAL BASIS

7.

This action concerns alleged gender-based discrimination and harassment of female
WestJet Flight Attendants by male WestJet employees, speeifically Pilots.

8.

The Plaintiff brings this action on her own behalf and on behalf of a proposed class of
present and former female Flight Attendants employed by WestJet (the "Proposed
Class").

9.

The Plaintiff alleges WestJet breached its employment contracts with each member of the
Proposed Class by failing to provide a workplace free from gender-based harassment. It
is implicit in the Notice of Civil Claim that all members of the Proposed Class were
sexually harassed or were subject to gender discrimination.

10.

The Plaintiff, Mandalena Lewis, was an employee of WestJet from March 2008 until
January 12, 2016, when her employment was terminated with cause by WestJet.

11.

The Plaintiff filed a Notice of Civil Claim in a separate action (Action No. S-16I909,
hereinafter the "Individual Action")on March 1, 2016. WestJet is the sole defendant in
the Individual Action, in which the Plaintiffs alleged causes of action include
negligence, breach of contract and wrongful dismissal. Pursuant to a Consent Order
endorsed by the parties, the Individual Action has been stayed pending the outcome of
this action.

12.

The Plaintiff filed her Notice of Civil Claim in this action on April 4,2016.
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13.

The impugned conduct that forms the basis of the Plaintiffs claims allegedly began in or
about 2008. The impugned conduct is alleged to have occurred generally between 2008
and January 12, 2016, when the Plaintiff ceased to be an employee of WestJet. Various
alleged incidents detailed in the Notice of Civil Claim occurred in 2008 and 2010.

Part 3: LEGAL BASIS

14.

WestJet relies on Rule 9-5 of the Supreme Court Civil Rules, the British Columbia
Limitation Act, the British Columbia Class Proceedings Act, RSBC 1996, c 50, the
Canadian Human Rights Act, RSC 1985, c H-6, the Canada Labour Code, RSC 1985, c
L-2 and the British Columbia Workers Compensation Act, RSBC 1996, c. 492.

The Legal Test for Striking Pleadings Under Rule 9-5

15.

Rule 9-5(I)(a) of the Supreme Court Civil Rules allows the Court to strike or amend a
claim if the claim discloses no reasonable cause of action.

16.

Rule 9-5(1)(b) of the Supreme Court Civil Rules allows the Court to strike or amend a
claim if the claim is unnecessary, scandalous, frivolous or vexatious.

17.

Rule 9-5(l)(d) of the Supreme Court Civil Rules allows the Court to strike or amend a
claim if the claim is otherwise an abuse of the process of the Court.

18.

The Supreme Court of Canada has stated that the power to strike out claims that have no
reasonable prospect of success is a valuable measure essential to effective and fair
litigation. It unclutters the proceedings, weeding out the hopeless claims and ensuring
that those that have some chance of success go on to trial. Striking out claims that have
no reasonable prospect of success promotes litigation efficiency, reducing time and cost.
The efficiency gained by dismissing unmeritorious claims in turn contributes to better
justice. The more the evidence and arguments are trained on the real issues, the more
likely it is that the trial process will successfully come to grips with the parties'
respective positions on those issues and the merits of the case.
R. V. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 SCR 45, paras 19
and 20.

19.

Difficult questions of law, even if they are complex or novel, may be decided under Rule
9-5, if on a proper analysis of the law, it is plain and obvious that the claim cannot
succeed.

Greater Vancouver (Regional District) v. British Columbia, 2009 BCSC 577 affd
2011 BCCA 345, para 31.
20.

No special consideration is given for class actions under Rule 9-5. Each claim must stand
or fall on the pleadings.
Scott V. Canada (Attorney General), 2013 BCSC 1651, para 21.
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21.

The Class Proceedings Act is a procedural statute. It confers no substantive rights. No
cause of action that is otherwise impermissible under Rule 9-5 becomes permissible by
virtue of the fact that a class proceeding is proposed.
Macaraeg v. E Care Contact Centers Ltd., 2008 BCCA 182, para 25.

The Plaintiffs Claims Are Unnecessary Under Rule 9-5(n(b)

22.

The Plaintiff could have framed this claim as a wrongful or constructive dismissal action
- as she did with her Individual Action. Such an action would have been within the

jurisdiction of this Honourable Court. In an effort to make this matter less individualized
for the purpose of attempting to certify the class, the Plaintiff has chosen to abandon the
claims for wrongful or constructive dismissal while still alleging breaches of contract
based on harassment and gender discrimination. As a result, the Plaintiffs claims fall
entirely within the statutory mandate of the Canadian Human Rights Act, and should not
be brought before this Honourable Court.
23.

As a federally regulated employer, WestJet and its employees fall under the jurisdiction
of the Canadian Human Rights Act and the Canada Labour Code. Under this legislative
scheme, federal employees are to bring complaints of workplace sexual harassment
before the Canadian Human Rights Commission and the Canadian Human Rights
Tribunal. The Canada Labour Code requires employers to inform employees of their
rights to seek redress for sexual harassment under the Canadian Human Rights Act.
Canada Labour Code, s. 247.4.

24.

There is no common law action of discrimination.

Seneca College ofApplied Arts & Technology v. Bhadauria,[1981] 2 S.C.R. 181,
para 27.
25.

In the Notice of Civil Claim, the Plaintiff is seeking damages for harassment-related
breaches of employment contracts, but is not seeking wrongful dismissal damages. The
Plaintiffs allegations amount to human rights violations entirely within the scope of the
Canadian Human Rights Act. The Plaintiff has attempted to avoid the statutory regime
by characterizing this as a pure breach of contract case, however the "'Anti-Harassment
Promise" contractual term alleged in the Notice of Civil Claim is merely a recital of
WestJefs statutory obligations under the Canadian Human Rights Act.

26.

The Plaintiffs proposal to litigate a human rights issue before this Honourable Court is
improper. The British Columbia Court of Appeal has held that a claimant should first
resort to rights available under human rights legislation. A cause of action is unnecessary
if an effective remedy is available under human rights legislation.
Moore v. British Columbia (1988), 23 B.C.L.R.(2d) 105, [1988] 3 W.W.R. 289
(C.A.), paras 39-40.

-5-

27.

The Canadian Human Rights Act provides a comprehensive statutory regime for
individuals to pursue claims relating to discriminatory practices, particularly gender
discrimination and sexual harassment. The complaint process is designed to be as
efficient and inexpensive as possible for claimants. There are numerous remedies
available to claimants with meritorious claims, including various heads of damages,
specific performance orders and injunctions. As the Canadian Human Rights Act
provides effective enforcement of the rights conferred by the statute, there is no need for
enforcement outside of the statute, and primafacie there is no civil cause of action for the
Plaintiffs claims.

Macaraeg v. E Care Contact Centers Ltd., para 74.
28.

Conversely, Courts in British Columbia do not have jurisdiction to award plaintiffs
statutory remedies available in human rights legislation that do not otherwise exist at
common law. Consequently, Courts are an inappropriate forum for workplace
harassment claims in which wrongful or constructive dismissal is not alleged.
Madadi v. British Columbia College ofTeachers, 2014 BCSC 1062, para 33.

29.

In addition, the Plaintiffs claims for personal injuries resulting from harassment,
including "physical or emotional harm," fall within the scope of the British Columbia
Workers Compensation Act and its extra-provincial counterparts. Pursuant to the
Workers Compensation Act, where personal injury arising out of and in the course of
employment is caused to a worker, compensation must be paid out of the Accident Fund
established under the Act. This expressly includes harassment-related injuries.
Workers Compensation Act, ss. 5(1), 5.1(1).

30.

The Plaintiffs Notice of Civil Claim discloses claims falling entirely within the mandate
of the Canadian Human Rights Act and should be struck out. The claims are unnecessary,
as effective investigation, adjudication and remedies for these claims fall under the
mandate of the Canadian Human Rights Tribunal, a specialized administrative tribunal
established pursuant to federal legislation.

31.

Further, and in the alternative, the Plaintiffs pleadings regarding physical and emotional
harm in paragraphs 47, 52, 54 of Part 1, paragraph 1(e) of Part 2, and paragraph 7 of Part
3 of the Notice of Civil Claim should be struck out, as they disclose claims falling within
the scope of the British Columbia Workers Compensation Act and its extra-provincial
counterparts, and are unnecessary on that basis.

The Plaintiffs Claims Disclose No Reasonable Cause of Action Under Rule 9-5(l)(a)

The Test To Strike Under Rule 9-5(l)(a)

32.

The question at issue on an application to strike out pleadings under Rule 9-5(l)(a) is,
assuming the facts pleaded to be true, is it plain and obvious that the pleading discloses
no reasonable cause of action?
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R. V. Imperial Tobacco Canada Ltd., para 17.
33.

Evidence is not admissible on an application to strike or amend pleadings under Rule 95(1 )(a). The claimant must clearly plead the facts in making its claim. A plaintiff is not
entitled to rely on the possibility that new facts may turn up as the case progresses. It is
incumbent on the plaintiff to plead all of the facts upon which the claim is being made.
R. V. Imperial Tobacco Canada Ltd., para 22.

34.

The rule that material facts in a Notice of Civil Claim must be taken as true does not

mean that allegations based on assumption and speculation must be taken as true. The
Court applies a skeptical analysis in cases where there are broad and speculative
allegations. The Court's skeptical analysis includes a consideration of the broader
circumstances and litigation history of the case at bar. This analysis prevents actions that
are unnecessarily prejudicial, time-consuming or costly from continuing.
Legerv. Metro Vancouver YWCA,2013 BCSC 2021, para 13.
Young V. Borzoni. 2007 BCCA 16, paras 29-31.
The Plaintiffs Restitutionary Allegations

35.

In the Notice of Civil Claim, the Plaintiff makes numerous speculative claims concerning
(i) WcstJet's profitability,(ii) society's perception of WcstJet's reputation,(iii)"customer
loyalty", and particularly how these concepts have been and will be affected by the
subject matter of the Plaintiffs allegations. These allegations lie in the realm of
conjecture rather than fact, and should not be taken by the Court as true.
Operation Dismantle Inc. v. 7?.,[1985] 1 S.C.R. 441, paras 26-27

36.

The allegations regarding WestJet's profits from allowing harassment in the workplace
are plead as part of the Plaintiffs seeking of restitutionary disgorgement, or an
accounting of profits, as a remedy in this action. The Plaintiffs seeking of restitutionary
disgorgement is oppressive to WcstJet for the following reasons:

(a)

The Plaintiff has plead the restitutionary disgorgment remedy in an attempt to
circumvent the statutory regimes otherwise applicable to this action; and

(b)

The Plaintiffs attempt to make WestJet's finances a material issue in this action
are to make it unnecessarily prejudicial, time-consuming and costly for WestJet.

Restitutionary Disgorgement is Not a Remedy Available To The Plaintiff
31.

As recognized by both the Supreme Court of Canada and academic commentators, no

general principle exists whereby a defendant can be made to account for a profit derived
from a breach of contract.

Dasham Carriers Inc. v. Gerlach, 2013 ONCA 707, para 29.
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Bank ofAmerica Canada v. Mutual Trust Co., 2002 SCC 43, para 26.
38.

Rcstitutionary disgorgement will only be awarded in "exceptional cases" where remedies
of expectation damages, specific performance, injunctions, characterization of contractual
obligations as fiduciary, or statutory relief will not provide an adequate response to a
breach of contract.

Attorney General v. Bloke,[2000] E.M.L.R. 949(2000), at 966-967.

39.

The Plaintiff claims this is an exceptional case, alleging that expectation damages would
be inadequate, as any expectation damages:
(a)

are not readily quantifiable;

(b)

would allow WestJet to breach employment contracts with impunity; or

(c)

are otherwise inadequate due to the Plaintiffs legitimate interest in preventing
WestJct's profit-making activity in relation to the subject of the breach.

40.

Contrary to the Plaintiffs claims, damages arc readily quantifiable under the Canadian
Human Rights Act, workers compensation legislation or in the Courts for the entire
spectrum of harassing conduct alleged by the Plaintiff on behalf of the Proposed Class.

41.

In all harassment cases, the Canadian Human Rights Tribunal has discretion to award
statutory damages based on a claimant's lost wages, expenses, general damages, as well
as special damages if the respondent's discriminatory conduct was engaged in willfully or
recklessly. In harassment cases causing personal injury. Workers Compensation Boards
have the ability to award healthcare benefits, wage-loss benefits, vocational rehabilitation
and permanent disability benefits. Further, in Court actions meeting the threshold of
constructive dismissal of employment due to harassment, compensatory damages are
available (i) for payment in lieu of reasonable notice, and (ii) for damages resulting from
a breach of good faith by the Employer.
Honda Canada Inc. r. Keays,[2008] 2 SCR 362, para 58.

42.

Contrary to the Plaintiffs assertion, the remedy of restitutionary disgorgement would not
be necessary to ensure that WestJet is prevented from breaching employment contracts
with impunity. In addition to the damages mentioned in paragraph 41 herein, a wide
variety of specific performance orders and injunctions are available, should any of the
Plaintiffs harassment allegations be established, (i) under the Canadian Human Rights
Act (including policy drafting and human rights training) or (ii) under the jurisdiction of
this Honourable Court in a constructive dismissal action,

43.

The allegation that WestJet profits from failing to protect the Proposed Class from
harassment lies in conjecture rather than fact. Further, this allegation is an insufficient
ground on which to base a claim for rcstitutionary disgorgement, as the jurisdiction of the
Canadian Human Rights Tribunal could then be circumvented by any plaintiff simply
pleading that an employer profited from failing to prevent harassment in the workplace.

44.

Further, a cynical and deliberate breach of contract resulting in the breaching party
making a profit, taken alone, is not a sufficient ground for ordering restitutionary
disgorgemcnt. The Plaintiff has not plead any additional factors which could warrant an
order for restitutionary disgorgement.
Attorney General v. Blake, at 967.

45.

The Plaintiffs pleadings regarding restitutionary disgorgemcnt in paragraphs 6, 20, 62-63
of Part 1, paragraph 1(d) of Part 2, and paragraphs 3-6 of Part 3 of the Notice of Civil
Claim disclose no reasonable cause of action and should be struck, as a skeptical analysis
reveals:

(a)

the underlying allegations lie in the realm of conjecture, rather than fact;

(b)

the Plaintiff seeks to avoid human rights and workers compensation legislation by
seeking the remedy of restitutionary disgorgement;

(c)

the remedy of restitutionary disgorgement is not available to the Plaintiff; and

(d)

these claims arc designed to create additional expense for WestJet in defending
this action.

The Plaintiffs Claims Are Otherwise an Abuse of Process Under Rule 9-5(l)fd)

46.

As an aggregate result of the factors listed above. The Plaintiffs allegations in the
Notice of Civil Claim should be struck in whole or in part, as they are otherwise an abuse
of process of the Court.

The Legal Test for Striking Pleadings as Having Been Brought Out of Time

47.

If a plaintiffs claim is plainly and obviously barred by a limitation period, it can be
struck out pursuant to Rule 9-5(1)(a).

Associates Realty Credit Ltd. v. Insurance Corp. ofBritish Columbia, 16 B.C.L.R.
54,[1979] B.C.D. Civ. 2000-01 (S.C.), para 7.
48.

The limitation period does not run from the time a plaintiff receives the evidence to prove
his or her claim. In a breach of contract claim, the limitation period runs from the date
the contract was breached.

Chisamore v. CUMISLife Insurance Co., 2006 BCSC 462, para 36.

49.

Any claims surviving the above noted submissions on this application to strike should be
dismissed in whole or in part pursuant to Rule 9-5(1)(a) by operation of the Limitation
Act, particularly paragraphs 22-40 of Part 1 of the Notice of Civil Claim, as the alleged
breaches of contract occurred more than two years prior to filing the Notice of Civil
Claim on April 4, 2016.
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Part 4: MATERIAL TO BE RELIED ON

1.

The pleadings and proceedings herein; and

2.

Further and other materials as counsel may advise and this Honourable Court may allow.

The Applicant estimates that the application will take two(2) hours.
[ X ]This matter is not within the jurisdiction of a master.

TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If you wish to respond
to the application you must, within 5 business days after service of this notice of application, or
if this application is brought under Rule 9-7, within 8 business days after service of this notice of
application
(a)

file an application response in Form 33

(b)

file the original of every affidavit, and of every other document, that

(c)

Dated:

(i)

you intend to refer to at the hearing of this application, and

(ii)

has not already been filed in the proceeding, and

serve on the applicant 2 copies of the following, and on every other party of
record one copy of the following:
(i)

a copy of the filed application response;

(ii)

a copy of each of the filed affidavit and other documents that you intend to
refer to at the hearing of this application and that has not already been
served on that person;

(iii)

if this application is brought under Rule 9-7, any notice that you are
required to give under Rule 9-7(9).

February 28, 2017

Signature of Don Dear Q.C.
Lawyer for the Defendant
WcstJet Airlines Ltd.
McLennan Ross LLP

1000, 350 7"^ Ave SW
Calgary AB T2P 3N9
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To be completed by the court only.
Order made

[ ]in the terms requested in paragraphs
of part I of this
notice of application
[ ]with the following variations and additional terms:

Date:

Signature of[ ]Judge[ ]Master

APPENDIX

THIS APPLICATION INVOLVES THE FOLLOWING:

Check the box(es) belowfor the application type(s) included in this application.]
discovery: comply with demand for documents
discovery: production of additional documents
other matters concerning document discovery
extend oral discovery
other matter coceming oral discovery
amend pleadings
add/change parties
summary judgment
summary trial
Service
Mediation

adjournments
proceedings at trial
case plan order: amend
case plan order: other
Experts
[B.C. Regs. 119/2010, Sch. A, s. 43; 241/2010, Sch. A, s. 2]
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